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Office of the United States Trade Representative




EXECUTIVE SUMMARY

The Special 301 Report (Report) is the result of an annual review of the state of intellectual
property (IP) protection and enforcement in U.S. trading partners around the world, which the
Office of the United States Trade Representative (USTR) conducts pursuant to Section 182 of the
Trade Act of 1974, as amended (the Trade Act, 19 U.S.C. § 2242). Congress amended the Trade
Act in 1988 specifically “to provide for the development of an overall strategy to ensure adequate
and effective protection of intellectual property rights and fair and equitable market access for
United States persons that rely on protection of intellectual property rights.”' In particular,
Congress expressed its concern that “the absence of adequate and effective protection of United
States intellectual property rights, and the denial of equitable market access, seriously impede the
ability of the United States persons that rely on protection of intellectual property rights to export
and operate overseas, thereby harming the economic interests of the United States.”?

This Report provides an opportunity to put a spotlight on foreign countries and the laws, policies,
and practices that fail to provide adequate and effective IP protection and enforcement for U.S.
inventors, creators, brands, manufacturers, and service providers, which, in turn, harm American
workers whose livelihoods are tied to America’s innovation-driven sectors. The Report identifies
a wide range of concerns, including: (a) challenges with border and criminal enforcement against
counterfeits, including in the online environment; (b) high levels of online and broadcast piracy,
including through illicit streaming devices; (c) inadequacies in trade secret protection and
enforcement in China, Russia, and elsewhere; (d) troubling “indigenous innovation™ and forced
technology transfer policies that may unfairly disadvantage U.S. right holders in markets abroad;
and (e) other ongoing, systemic issues regarding IP protection and enforcement, as well as market
access, in many trading partners around the world. Combatting such unfair trade policies will
encourage domestic investment in the United States, foster American innovation and creativity,
and increase economic security for American workers and families.

A priority of this Administration is to craft trade policy in service of America’s workers, including
those in innovation-driven export industries. The Report serves a critical function by identifying
opportunities and challenges facing U.S. innovative and creative industries in foreign markets and
by promoting job creation, economic development, and many other benefits that effective I[P
protection and enforcement support. The Report informs the public and our trading partners and
seeks to be a positive catalyst for change. In addition, given the importance of innovation and IP
in developing the advances necessary for fighting the ongoing COVID-19 crisis, this
Administration is committed to trade policies that seek to save lives in this pandemic and ensure
preparedness for the next one. USTR looks forward to working closely with the governments of
the trading partners that are identified in this year’s Report to address both emerging and

! Omnibus Trade and Competitiveness Act of 1988, § 1303(a)(2), 102 Stat, 1179.

2 Jd § 1303(a)(1)(B); see also S. Rep. 100-71 at 75 (1987) (“Improved protection and market access for U.S.
intellectual property goes to the very essence of economic competitiveness for the United States. The problems of
piracy, counterfeiting, and market access for U.S. intellectual property affect the U.S. economy as a whole. Effective
action against these problems is important to sectors ranging from high technology to basic industries, and from
manufacturers of goods to U.S. service businesses.”).



continuing concerns, and to build on the positive results that many of these governments have
achieved.

THE 2021 SPECIAL 301 LIST

The Special 301 Subcommittee received stakeholder input on more than 100 trading partners, but
focused its review on those submissions that responded to the request set forth in the notice
published in the Federal Register to identify whether a particular trading partner should be named
as a Priority Foreign Country, placed on the Priority Watch List or Watch List, or not listed in the
Report. Following extensive research and analysis, USTR has identified 32 trading partners as
follows:

Priority Watch List Watch List
e Argentina o Algeria e Lebanon
s Chile e Barbados s Mexico
e China ¢ Bolivia e Pakistan
¢ India ¢ Brazil e Paraguay
e Indonesia e (anada e Peru
e Russia e Colombia e Romania
e Saudi Arabia e Dominican e Thailand
e Ukraine Republic e Trinidad and Tobago
e Venezuela e Ecuador e Turkey
e Egypt e Turkmenistan
e Guatemala e Uzbekistan
o Kuwait e Vietnam

OUT-OF-CYCLE REVIEWS

An QOut-of-Cycle Review is a tool that USTR uses to encourage progress on IP issues of concern.
Out-of-Cycle Reviews provide an opportunity to address and remedy such issues through
heightened engagement and cooperation with trading partners and other stakeholders. Out-of-
Cycle Reviews focus on identified IP challenges in specific trading partner markets. Successful
resolution of specific IP issues of concern can lead to a positive change in a trading partner’s
Special 301 status outside of the typical period for the annual review. Conversely, failure to
address identified IP concerns, or further deterioration as to an IP-related concern within the
specified Out-of-Cycle Review period, can lead to an adverse change in status.

USTR may conduct Out-of-Cycle Reviews of trading partners as circumstances warrant or as
requested by a trading partner.

REVIEW OF NOTORIOUS MARKETS FOR COUNTERFEITING AND PIRACY
(NOTORIOUS MARKETS LIST)

In 2010, USTR began publishing annually the Notorious Markets List separately from the annual
Special 301 Report. The Notorious Markets List identifies illustrative examples of online and
physical markets that reportedly engage in, facilitate, turn a blind eye to, or benefit from substantial



copyright piracy and trademark counterfeiting, according to information submitted to USTR in
response to a notice published in the Federal Register requesting public comments. In 2020,
USTR requested such comments on October 1, 2020, and published the 2020 Notorious Markets
List on January 14, 2021. USTR plans to conduct its next Review of Notorious Markets for
Counterfeiting and Piracy in the fall of 2021.

THE SPECIAL 301 PROCESS

The Congressionally-mandated annual Special 301 Report is the result of an extensive multi-
stakeholder process. Pursuant to the statute mandating the Report, the United States Trade
Representative is charged with designating as Priority Foreign Countries those countries that have
the most onerous or egregious acts, policies, or practices and whose acts, policies, or practices
have the greatest adverse impact (actual or potential) on relevant U.S. products. (See ANNEX 1.)
To facilitate administration of the statute, USTR has created a Priority Watch List and a Watch
List within this Report. Placement of a trading partner on the Priority Watch List or Watch List
indicates that particular problems exist in that country with respect to IP protection, enforcement,
or market access for U.S. persons relying on [P, Provisions of the Special 301 statute, as amended,
direct the United States Trade Representative to develop action plans for each country identified
as a Priority Watch List country that has also been on the Priority Watch List for at least one year.

Public Engagement

USTR solicited broad public participation in the 2021 Special 301 review process to facilitate
sound, well-balanced assessments of trading partners’ IP protection and enforcement and related
market access issues affecting IP-intensive industries and to help ensure that the Special 301
review would be based on comprehensive information regarding IP issues in trading partner

markets.

USTR requested written submissions from the public through a notice published in the Federal
Register on December 15, 2020 (Federal Register notice). In addition, due to COVID-19, USTR
fostered public participation via written submissions rather than an in-person hearing with the
interagency Special 301 Subcommittee of the Trade Policy Staff Committee (TPSC) sending
written questions about issues relevant to the review to those that submitted written comments,
including to representatives of foreign governments, industry, and non-governmental
organizations, USTR posted the written questions and the written responses online at
www.regulations.gov, docket number USTR-2020-0041. The Federal Register notice drew
submissions from 50 non-government stakeholders and 22 foreign governments. The submissions
filed in response to the Federal Register notice are available to the public online at
www.regulations.gov, docket number USTR-2020-0041.

Country Placement

The Special 301 listings and actions announced in this Report are the result of intensive
deliberations among all relevant agencies within the U.S. Government, informed by extensive
consultations with participating stakeholders, foreign governments, the U.S. Congress, and other
interested parties.



million fine on the Taiwan company and sentenced the former employees to 5-6 years in
prison. The case involved substantial cooperation with U.S. investigators and prosecutors.

Peru took enforcement actions directed at popular local websites America TVGo and
Y2MATE.com offering unauthorized infringing music and film materials.

As of March 2021, there are 60 members of the 1991 Act of the International Union for the
Protection of New Varieties of Plants Convention (known as UPOV 1991). The treaty
requires member countries to grant IP protection to breeders of new plant varieties, known
as breeder’s rights. An effective plant variety protection system incentivizes plant-
breeding activities, which leads to increased numbers of new plant varieties with improved
characteristics such as high-yield, tolerance to adverse environmental conditions, and
better food quality. In addition, promoting strong plant variety protection and enforcement
globally helps improve industry competitiveness in foreign markets, encourages the
importation of foreign plant varieties, and enhances domestic breeding programs. A new
member of UPOV 1991 this year was Saint Vincent and the Grenadines.

Ukraine continued to take positive steps in 2020 toward a transparent, fair, and predictable
system for the collective management of royalties. In particular, pursuant to 2018
legislation that fundamentally reformed its collective management organization (CMOQ)
system, Ukraine held open competitions and made progress toward completing
accreditation of two additional CMOs in 2020. This follows the accreditation in 2019 of
six other CMOs under the 2018 law. Some of the accredited CMOs have completed royalty
negotiations and are paying royalties to right holders. For other CMOs selected under the
2018 law, progress continues on accreditation and royalty negotiation.

As of March 2021, there are 108 parties to the World Intellectual Property Organization
(WIPO) Performances and Phonograms Treaty and 109 parties to the WIPO Copyright
Treaty, collectively known as the WIPO Internet Treaties. These treaties, completed in
1996 and which entered into force in 2002, have raised the standard of copyright protection
around the world, particularly with regard to online delivery of copyrighted content. The
treaties, which provide for certain exclusive rights, require parties to provide adequate legal
protection and effective legal remedies against the circumvention of technological
protection measures (TPMs), as well as certain acts affecting rights management
information (RMI). Since the publication of the 2020 Special 301 Report, Afghanistan,
Comoros, San Marino, and Vanuatu have acceded to the WIPO Internet Treaties.
Additionally, Nauru acceded to the WIPO Copyright Treaty in 2020.

The United States will continue to work with its trading partners to further enhance IP protection
and enforcement during the coming year.

B. Illustrative Best IP Practices by Trading Partners

USTR highlights the following illustrative best practices by trading partners in the area of [P
protection and enforcement:
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Cooperation and coordination among national government agencies involved in IP issues
is an example of effective IP enforcement. Several countries, including the United States,
have introduced IP enforcement coordination mechanisms or agreements to enhance
interagency cooperation. Thailand’s interagency National Committee on Intellectual

Property and a subcommittee on enforcement against IP infringement, led by the Prime
Minister _and a_Deputy Prime Minister, respectively, has significantly improved
coordination among government entities. India’s Cell for Intellectual Property Rights

Promotion and Management (CIPAM) organizes and spearheads the government’s efforts
to simplify and streamline [P processes, increase IP awareness, promote
commercialization, and enhance enforcement. In Saudi Arabia, the Saudi Authority for
Intellectual Property recently created the National Committee for the Enforcement of
Intellectual Property to coordinate P enforcement, issue reports and case studies, and
develop IP legislation and regulations. Brazil’s National Council on Combating Piracy
and Intellectual Property Crimes is composed of representatives from executive branch
ministries, the legislature, and the private sector and works together to discuss ongoing IP
enforcement issues, propose public policy initiatives, and organize public awareness
workshops. Also, in Indonesia, the Director General for Intellectual Property (DGIP), the
Ministry of Communication and Informatics (Kominfo), and the Indonesia National Police
(INP) Cybercrime unit coordinated to increase enforcement against online piracy. The
United States encourages other trading partners to consider adopting cooperative IP
arrangements.

Specialized IP enforcement units also have proven to be important catalysts in the fight
against counterfeiting and piracy. The specialized IP police unit in Rio de Janeiro, Brazil,
could be a model for other cities in the country and around the world. Other examples
include the Special Internet Forensics Unit in Malaysia’s Ministry of Domestic Trade and
Consumer Affairs responsible for [P enforcement and the Maharashtra Cyber Digital
Crimes Unit (MCDCU) in India.

Many trading partners conducted IP awareness and educational campaigns, including
Jointly with stakeholders, to develop support for domestic [P initiatives. In Spain, the
Ministry of Industry, Trade, and Tourism’s Patent and Trademark Office carried out
campaigns against IP theft. In response to the pandemic, India’s CIPAM reportedly
organized over 200 webinars for a variety of stakeholders and maintained an active social
media presence. In Thailand, the Department of Intellectual Property continued to carry

out various IP awareness activities, including seminars for law enforcement officials. a

marathon to raise awareness on piracy, and a campaign for high school and university
students to raise awareness about harm caused by piracy and counterfeiting. In Vietnam,
IP Vietnam and its partners carried out various trainings and capacity-building activities,
including on patents, copyright-related issues, and enforcement.

- Another best practice is the active participation of government officials in technical

assistance and capacity building. Singapore collects manifest data from 18 major shipping
lines as part of its World Customs Organization (WCQ) Cargo Targeting System and
maintains a strong working relationship conducting joint investigations with U.S.
Immigration and Customs Enforcement (ICE)/HSI. Romania’s law enforcement and

12



THAILAND

Thailand remains on the Watch List in 2021. Thailand continues to make progress and address
concerns raised as part of the bilateral United States-Thailand Trade and Investment Framework
Agreement (TIFA). A subcommittee on enforcement against intellectual property (IP)
infringement, led by a Deputy Prime Minister, continues to convene. Thailand continues to seize
counterfeit and pirated goods and increased efforts to combat the sale of counterfeit goods online
and to publish enforcement statistics online. Thailand has also increased efforts against online
piracy, particularly through enhanced intra-agency coordination, though concerns remain. To
address the use of unlicensed software in the public sector, Thailand adopted guidelines on the
government acquisition of legitimate software. Thailand is in the process of amending its Patent
Act to streamline the patent registration process, to reduce patent backlog and pendency, and to
help prepare for accession to the Hague Agreement. Furthermore, Thailand has increased the
number of examiners to reduce the patent backlog. Thailand is also amending its Copyright Act
to prepare for accession to the World Intellectual Property Organization (WIPO) Internet Treaties.
While Thailand continues to make progress in these areas, concerns remain. Counterfeit and
pirated goods continue to be readily available, both in physical markets and online, and the United
States urges Thailand to continue to improve on its provision of effective and deterrent
enforcement measures. In addition, the United States urges Thailand to ensure that amendments
to its Copyright Act address concerns expressed by the United States and other foreign
governments and stakeholders, including regarding overly broad technological protection measure
exceptions, procedural obstacles to enforcement against unauthorized camcording, and
unauthorized collective management organizations. The United States also continues to encourage
Thailand to address the issue of online piracy by devices and applications that allow users to stream
and download unauthorized content. Other U.S. concerns include a backlog in pending
pharmaceutical patent applications, continued use of unlicensed software in both the public and
private sectors, lengthy civil IP enforcement proceedings, and low civil damages. U.S. right
holders have also expressed concerns regarding legislation that allows for content quota
restrictions for films. Stakeholders also continue to encourage Thailand to provide an effective
system for protecting against the unfair commercial use, as well as unauthorized disclosure, of
undisclosed test or other data generated to obtain marketing approval for pharmaceutical and
agricultural chemical products. The United States looks forward to continuing to work with
Thailand to address these and other issues through the TIFA and other bilateral engagement,
including by agreeing to a revised IP work plan.
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SEASONVAR
Nominated as seasonvar.ru. Hosted in Russia.

Seasonvar is one of the world’s most popular websites for streaming pirated content.

According to right holders, Seasonvar has over 56 mitlion monthly visits.

SHABAKATY
EarthLink Telecommunications, an Iraqi company and the largest Internet service

provider in Iraq, is reported to host a pirate IPTV service called Shabakaty and offers this service
to the subscribers of its Internet service for no additional charge. Shabakaty is purportedly
available to other Internet users in Iraq for the equivalent of $8 per month. Shabakaty has a
reported 500,000 subscribers, and the content that it provides includes unauthorized sports

broadcasts, TV series, and movies, much of which is owned by U.S. right holders.

SHOPEE
Nominated as shopee.sg. Related sites include shopee.com.my, shopee.ph, shopee.co.th, shopee.vn, shopee.co.id,
and shopee.com.br. Also available as a mobile app. Reportedly hosted in China.

Shopee is an online and mobile e-commerce market based in Singapore with individual
country-focused platforms serving the Southeast Asia region and Brazil. Right holders report
very high levels of counterfeits being sold on all of Shopee’s platforms. Right holders also report
that the notice-and-takedown procedures, anti-counterfeiting tools, and information required
from right holders to support a counterfeit complaint varies across each of Shopee’s platforms,
with some platforms having no procedures or tools available. Shopee reportedly has no
procedures for vetting third-party sellers and preventing repeat infringers from re-registering on
the platforms, and sellers of counterfeit goods seem to have their accounts frozen only after

multiple escalating actions.
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Physical Markets

While the sale and distribution of counterfeit and pirated goods online is a growing
concern, physical markets continue to enable substantial trade in counterfeit and pirated goods.

In a global environment, basic enforcement measures against unscrupulous retailers and
wholesalers will not be sufficient to reduce the flow of counterfeit and pirated products. To

address current challenges, governments need targeted, modernized enforcement tools,

including:

° effective border enforcement measures to prevent the exportation of counterfeit
and pirated goods manufactured in their countries, the importation of such goods
into their countries, and the transiting or transshipment of such goods through
their countries on the way to destination countries;

® the ability for customs and criminal authorities to detain, seize, and destroy
counterfeit and pirated goods entering into and exiting from free trade zones;

o robust border enforcement authority to interdict small consignment shipments,
such as those sent through postal or express-courier services;

o asset forfeiture, which is a tool that can be used to reach owners of the markets or
facilities where infringing products are manufactured, assembled, processed, sold,
and stored;

o criminal procedures and penalties for trafficking in counterfeit labels and
packaging; and

° enhanced criminal penalties for particularly serious cases, such as trafficking in

counterfeit products that threaten security, health, and safety.
Another key to reducing piracy and counterfeiting lies in the ability to influence demand
and redirect consumers to legitimate alternatives.
This year, stakeholders reported reduced activities at many physical markets due to the
lack of tourism and other special circumstances arising from the ongoing COVID-19 pandemic. At

some markets that were listed last year, such as Luohu Commercial City and Patpon&Market,

almost all activities have reportedly ceased. However, stakeholders also noted that such
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reductions or cessations in activity are not necessarily the result of improved policies or
enforcement practices at these markets. In some cases, the counterfeiting activities that once
occurred at these locations have moved online or have reduced in scope as the result of the lack
of demand. USTR will continue to monitor these markets and re-evaluate them accordingly

should infringing activities re-emerge.

ARGENTINA
La Salada, Buenos Aires
La Salada, an area covering about 50 acres that incorporates three markets, remains on

the NML in 2020. The raids conducted in 2017 that arrested the market’s owner and some of the
associated organized crime members remain the last significant enforcement action to date, and
the authorities decided not to pursue most charges from this raid in 2020. Right holders report
that the same criminal organization remains in control of this market. In addition to the
availability of counterfeit goods, La Salada is also a distribution hub for counterfeit goods
throughout the region and is home to small factories that reportedly assemble and finish
counterfeit goods. La Salada reportedly closed during the height of the pandemic, but itis once

again open for business.

BRAZIL
Rua 25 de Margo, Sao Paulo

The region surrounding Rua 25 de Margo in Sao Paulo, including Galeria Pagé, Shopping
25de Margo, and Santa Ifigenia, remains notorious for hosting shopping malls that sell
counterfeit and pirated goods. The Rua 25 de Margo region is also reportedly a distribution
center for counterfeit and pirated goods throughout Sao Paulo. Enforcement actions in this
region continue with success, including actions in 2019 that shuttered some stores, and another
actionin June 2020 that targeted a local mall being used as a warehouse for counterfeit and
pirated goods. Authorities have used these enforcement actions as a basis to take civil measures
against some of the stores, including measures to close the stores. Some other malls in this area
were reportedly shuttered during the height of the pandemic, but have since reopened.
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